INTRODUCTION
Since the Erie case itself, 1 the so-called Erie Doctrine 2 has been preoccupied with concerns about the "injustice" of vertical forum shopping. 3 In Erie, Justice Brandeis began his broadside against the doctrine of Swift v. Tyson 4 by raising the specter of vertical forum shopping, as embodied in the notorious Black & White Taxicab case. 5 Hanna v. Plumer famously characterized "discouragement of forumshopping" as one of "the twin aims of the Erie rule." 6 And even though Hanna distinguished cases implicating the Rules of Decision Act (to which Erie applies) from cases implicating the Rules Enabling Act (to which Erie does not apply), subsequent cases involving the Federal Rules of Civil Procedure and state law have continue to struggle with concerns about vertical forum shopping, whether or not they are, strictly speaking, Erie cases rather than Hanna cases. 7
1 Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938) . 2 I say "so-called" because of the ambiguity surrounding exactly what one is referring to when one intones the words "Erie Doctrine." For example, as Allan Erbsen explains in an article appearing in this volume, even the ramifications of Erie itself are best understood as a bundle of no less than four distinct doctrines. Allan Erbsen, Erie's Four Functions and the Fragmentation of Doctrine, ____. For purposes of this paper, I simply mean to refer to the holdings of Erie and the cases that, by their terms, follow it. I include Hanna and its progeny, including Shady Grove, although one might distinguish them as Rules Enabling Act cases rather than Rules of Decision Act cases. 3 304 U.S. at 76. By "vertical forum shopping," I mean the selective choice of federal versus state court to gain a strategic advantage in litigation. In contrast, "horizontal forum shopping" would refer to selectively choosing among state courts for the most favorable forum. Although "forum shopping" usually has a negative connotation, this paper takes no position on whether any particular type of forum shopping is desirable or undesirable. 4 41 U.S. 1 (1842). 5 As characterized by the Erie Court, in Black & White Taxicab, the plaintiff corporation reincorporated in a new state for the purpose of manufacturing diversity in order to benefit from more favorable federal law that would be available in federal court, thanks to the doctrine of Swift. Erie Further, numerous scholars have argued that the Erie Doctrine involves a trade-off between vertical and horizontal forum shopping: when federal courts employ state rules, they discourage vertical forum shopping but encourage horizontal forum shopping, which takes advantage of courts' tendency under modern conflicts-of-law rules to employ forum law. 8 Judgments about whether the Erie Doctrine represents good policy therefore turn, in part, on the relative benefits and harms from vertical and horizontal forum shopping. 9 All of this suggests that the contours of the Erie Doctrine may (or should) depend on the extent to which forum shopping in fact responds to choice-of-law decisions under the Erie Doctrine. Yet in the 75 years following the Erie decision, there has not been (to my knowledge) a single empirical study quantifying how vertical forum shopping responded to a decision applying the Erie Doctrine. This paper presents the first such study.
This paper makes use of recently released administrative data on case filings in federal court, supplemented by a unique data set of complaints filed in New York federal court, to quantify the changes in that Erie seeks to avoid.") (internal quotation marks omitted); Salve Regina College v. Russell, 499 U.S. 225, 234 (1991) ("The twin aims of the Erie doctrine-discouragement of forum-shopping and avoidance of inequitable administration of the laws-are components of the goal of doctrinal coherence advanced by independent appellate review.") (internal quotation marks and citations omitted); Gasperini v. Center for Humanities, Inc., 518 U.S. 415 (1996) (Scalia, J., dissenting) ("What seems to me far more likely to produce forum shopping is the consistent difference between the state and federal appellate standards, which the Court leaves untouched."). 8 10 I predict a rise in federal-court filings by plaintiffs and a decline in removals to federal court by defendants following the Shady Grove decision. The data largely confirm these predictions; this paper demonstrates the results both graphically and statistically. This empirical evidence supports what has long been believed on the basis of anecdotal evidence: court decisions applying the Erie Doctrine induce changes in choice of forum by both plaintiffs and defendants. Further, the evidence suggests that the changes in forum choice induced by Shady Grove were fairly dramatic in terms of magnitude. At least in this one context, it appears that vertical forum shopping is not a de minimus concern for judges or policymakers.
In addition to providing the first empirical evidence of vertical forum shopping induced by a decision applying the Erie doctrine, this paper seeks to serve as a proof of concept for empirical research in this area. While there are significant obstacles to empirical research on the effects of Erie and its progeny, this paper outlines a methodology that may be feasible for future projects in this area.
The remainder of this paper proceeds as follows. Part I briefly reviews the Shady Grove decision and its expected effects on vertical forum shopping. Part II reviews empirical research on related questions of choice of law and forum shopping. Part III outlines the data and methodology employed. Part IV presents results.
I. SHADY GROVE AND VERTICAL FORUM SHOPPING Shady Grove Orthopedic Associates was a medical care provider that submitted insurance claims to Allstate. Allstate paid the claims, but paid them late, and it refused to pay the 2 percent per month interest rate on late benefits payments required by New York Insurance Law § 5106(a) ("Section 5106(a)"). 11 Shady Grove then brought suit against Allstate to recover the unpaid statutory interest. It filed the suit in the Eastern District of New York, invoking the diversity jurisdiction of the federal court. The suit was a putative class action, seeking to sue on behalf of everyone to whom Allstate owes statutory interest under Section 5106(a). 12 Shady Grove's individual claim was for only a small sum (approximately $500), so the linchpin to its litigation strategy was certification of a class action. The complication here was that New York law prohibits class certification of claims for statutory damages, such as the statutory interest awarded under Section 5106(a). 13 New York Civil Practice Law § 901(b) ("Section 901(b)") states, "Unless a statute creating or imposing a penalty, or a minimum measure of recovery specifically authorizes the recovery thereof in a class action, an action to recover a penalty, or minimum measure of recovery created or imposed by statute may not be maintained as a class action."
This presented an Erie/Hanna question: Given that Federal Rule of Civil Procedure 23 provides criteria for the certification of a class action, is a federal court sitting in diversity bound by Section 901(b) in a case seeking class certification of claims for statutory damages under New York law? The district court and the Second Circuit held Section 901(b) applied in a federal diversity suit. The Supreme Court granted certiorari and reversed.
While no opinion commanded a majority of the Court, five justices agreed that Section 901(b) could not apply in federal court. In the wake of Shady Grove, lower courts have noted its application to statutory damages regimes under New York law other than Section 5106(a). 14 . . an action to recover his actual damages or fifty dollars, whichever is greater, or both such actions. The court may, in its discretion, increase the award of damages to an amount not to exceed three times the actual damages up to one thousand dollars, if the court finds the defendant willfully or knowingly violated this section."); N.Y. Lab. Law § 198(1-a) ("In any action instituted in the courts upon a wage claim by an employee . . . in which the employee prevails, the court shall allow such employee to recover the full amount of any underpayment, all reasonable attorney's fees, prejudgment interest as required under the civil practice law and rules, and, unless the employer proves a good faith basis to believe that its underpayment of wages was in compliance with the law, an 6 
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Notably, the issue of forum shopping was squarely in the Supreme Court's sights as it decided Shady Grove. The plurality in Shady Grove expressly noted what they perceived as the likely effect of the Court's decision:
We must acknowledge the reality that keeping the federalcourt door open to class actions that cannot proceed in state court will produce forum shopping. . . . But divergence from state law, with the attendant consequence of forum shopping, is the inevitable (indeed, one might say the intended) result of a uniform system of federal procedure. 16 Scholars, too, have been quick to predict that "the Shady Grove decision will encourage federal forum shopping by plaintiffs to avoid the limiting effects of state provisions that prohibit certain types of class actions." 17 Practitioners 18 and even New York state court judges 19 have concurred in this prediction. Nonetheless, this view is not quite unanimous. 20 additional amount as liquidated damages equal to one hundred percent of the total amount of the wages found to be due."). 16 See Shady Grove, 130 S. Ct. at 1447-48 (Scalia, J., plurality opinion). To my knowledge, this is the first empirical study of the effect of the Erie Doctrine on vertical forum shopping. There have been, however, various efforts at the theoretical and empirical study of choice of law and forum shopping more generally. Most closely related is the handful of studies that have attempted to identify empirical patterns in vertical forum shopping, though not in the Erie context. Specifically, studies have focused on the strategic use of filing in state court by plaintiffs and of removal by defense attorneys. 21 A related literature examines empirical evidence of horizontal forum shopping, 22 studies the use of choice-of-forum clauses, 24 and looks for empirical evidence of possible effects of horizontal forum shopping. 25 Other work provides theoretical models of strategic forum shopping decisions. 26 An important methodological difference between this study and most of this literature is that I use a discrete change in a legal rule to identify the causal relationship between the legal rule and litigant behavior. Almost none of the studies cited above were designed to do this. 27 While this approach is not always feasible, it has the advantage of allowing one to compare the behavior of litigants in the same types of cases and in the same courts but under two different legal rules. To this extent, the approach taken by this study controls for the characteristics of a given set of cases and court. With this in mind, I turn now to a description of my datasets and methodology.
III. METHODOLOGY AND DATA
This study seeks to shed light on the larger question of the relationships between the Erie Doctrine and forum shopping. This larger question, though, frames an entire research agenda, to which this paper can only make an initial contribution. The precise question this paper asks is a narrow one: What effect did the Supreme Court's deci- Shady Grove, as an exposition of the current state of the Erie Doctrine, is hardly transparent. The Court offers three separate opinions, none of which command a majority of justices, and each of which presents a different vision of how to go about deciding the dispute. But for purposes of the empirical question this paper poses, however, the decision is crystal clear: on March 31, 2010, the Supreme Court held that Rule 23 applied, and Section 901(b) did not apply, to diversity cases raising claims for statutory damages under New York law in federal court. Just as crucially, this decision reversed the contrary judgment of the Second Circuit Court of Appeals.
As a consequence, on March 31, 2010, there was a sharp break in the applicable choice-of-law rule for diversity cases brought under New York law seeking statutory damages and class certification. Before March 31, 2010, Section 901(b) applied in federal court. After March 31, 2010, it did not. 28 I utilize this clear break in the application of the Erie Doctrine in New York federal courts to identify how patterns of forum shopping respond to that application of the Erie Doctrine. My methodology, in essence, is to examine the patterns of putative, diversity-jurisdiction class action filings in New York federal courts. I compare the rates at which plaintiff file in, and defendants remove to, federal court before and after March 31, 2010.
To the extent that Shady Grove has affected vertical forum shopping, one should expect not only to see changes in filing rates, but 
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[29-Apr-13 changes in a predictable direction. In this regard, I assume that in most cases involving statutory damages claims, plaintiffs prefer class treatment and defendants do not. 29 First, Shady Grove should make plaintiffs' attorneys more willing to file their cases in federal court rather than state court. Original filings in federal court-i.e., cases that are initially filed in federal court rather than removed to federal court-should rise after the Shady Grove decision.
Second, to the extent that putative class actions are still filed in state court, defendant in state court will be less willing than before to remove these cases to federal court. This change in attitude should show up in the data as a decline in the number of cases that enter the federal court system by way of removal from state courts.
To test these hypotheses I bring to bear two related data sets. My primary data set is composed of administrative data on cases filed in federal court compiled by the Administrative Office of the U.S. Courts ("AO") and made available to the public on a restricted use basis. 30 This data ("AO Data") contains basic information, such as filing date, jurisdictional basis, nature of suit category, and district of filing, for every case filed in federal court.
From the AO Data, I draw a data set of cases most likely to involve the same types of claims as Shady Grove-statutory damages claims under New York law invoking diversity jurisdiction. I will refer to this data set as the Administrative Dataset. It is impossible, though, to determine from the AO Data whether or not New York law applies in a particular case, let alone whether the plaintiff is seeking statutory damages or whether Section 901(b) might be implicated. Thus, my goal in creating the Administrative Dataset was identify a set of cases most similar to the Shady Grove case itself, and thus plausibly more I further divide the Administrative Dataset into two groups of cases: a "treatment" group of cases coded as involving class action allegations and a "control" group of cases sharing all of the characteristics of the treatment group other than putative class action status. 41 Because Section 901(b) and Rule 23 affect only putative class actions, the treatment group may be affected by Shady Grove, while the control group will not be. 42 Summary statistics for the Administrative Dataset appear in Table 1 . 39 For citations to relevant New York law, see notes 11-15 and accompanying text. 40 Values in all rows other than "Number of Observations" represent shares. 41 Putative class action status was derived from the classaction variable. 42 Note that the predictions above assume that the underlying rate at which plaintiffs' attorneys have the opportunity to file cases does not change dra-29-Apr-13] Draft: Empirical Study of Shady Grove
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My second dataset supplements the first. One weakness of the AO Data, as noted above, is that it does not contain sufficient information to determine whether Section 901(b) is actually implicated in a given case. Rather, the Administrative Dataset relies only on proxies for cases most similar to Shady Grove. 43 In addition, past research has found that the classaction variable was less reliably coded than other variables. 44 For these reasons, I created a second dataset of information drawn from individual, human review of a sample of complaints (and notices of removal) from cases in the Administrative Dataset. This data constitutes what I will refer to as the Complaints Subset.
With the assistance of a team of research assistants, I conducted automated word searches and individualized, manual review of representative samples of complaints and notices of removal from cases in the Administrative Dataset to identify complaints in which (1) the plaintiff was clearly alleging that class certification was appropriate and/or (2) the plaintiff was clearly making a claim for statutory damages under New York law.
matically at around the time of the Shady Grove decision. If, however, there simply were not any statutory damages claims to bring in the months following Shady Grove, one would not see an increase in federal-court filings even if plaintiffs' attorneys became more willing to file in federal court. To address this concern, I use a difference-in-differences ("diff-in-diff") empirical strategy. This approach relies on a second, "control" group of cases similar to the treatment group, such that trends over time in the filings rates of the two groups are likely to be similar. Rather than only looking at the change in filing rates of treatment group cases after Shady Grove (the "difference"), I also compare the change in treatment group cases after Shady Grove with the change in control group cases (the "difference-in-differences"). 43 It is important to note here that this measurement error in the Administrative Dataset leads to untreated observations being coded as belonging to the treatment group. Consequently, the bias introduced by the measurement error is attenuation bias, i.e., bias toward a finding of no effect. Below, I report statistically significant effects on forum shopping consistent with the predictions above. Given the likely attenuation bias in the Administrative Dataset, the actual effects on vertical forum shopping may be even larger than estimated. 44 For this reason, the Complaints Subset represents a subsample of the Administrative Dataset for which I have high confidence that the treatment-group cases involved statutory damages and class-action allegations. This attempts to counterbalance the risk that the "treatment" group in the Administrative Data is over-inclusive, in that it contains cases not involving class action allegations or statutory damages. It creates the converse risk, however, of a sample that includes far fewer cases than actually were affected by Shady Grove. 46 The small sample size of the Complaints Subset means that this data has little statistical power. Thus, I rely on it to supplement the Administrative Dataset but do not subject it to regression analysis. Notably, 45 Values in all rows other than "Number of Observations" represent shares. Note that this dataset is heavily skewed toward removed cases relative to the Administrative dataset as a whole. This reflects deliberate effort to oversample removed cases due to the relative infrequency of removed class action cases involving statutory damages. Despite this oversampling, we were unable to find any removed, putative class action involving statutory damages claims after Shady Grove. 46 Note that under federal pleading rules, there is no requirement that the original complaint allege that the plaintiff will seek class certification, nor that the plaintiff clearly distinguish claims for statutory damages from claims for actual, nominal, or punitive damages.
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model. I report marginal effects, rather than estimation coefficients, so that the negative binomial results are comparable to the OLS results. 48 The results are robust, insofar as the estimates in Column 2 are nearly identical to those in Column 1. A related concern with the estimates in Column 1 is the fact that for most district-month observations for districts other than the Southern District of New York, the number of filings is zero. 50 Thus, the Southern District may be the only district with sufficiently regular class-action practice to support statistical inferences about class actions. For this reason, Columns 3 and 4 repeat the analysis from the given that most counts in this data were at or close to zero, this may not be the case here. 48 Results using a Poisson or zero-inflated Poisson model were quite similar for all specifications reported herein, although the zero-inflated Poisson failed to converge for some specifications. 49 Note: * and ** denote statistical significance at the 5 percent and 1 percent levels, respectively. OLS indicates ordinary least squares regression and NB indicates negative binomial regression. For negative binomial regressions, marginal effects are reported. 50 Only four district-month observations outside the Southern District have non-zero values for class action filings. [29-Apr-13 first two columns, but restrict the data to observations in the Southern District. Once again, the effects are highly significant. For the Southern District, Shady Grove appears to have tripled the rate of filings-a huge effect, but not surprising given Figure 4 .
A third and final concern with relying on the straightforward OLS results in Table 3 is the fact that it may be desirable to compare the changes for putative class actions in the Administrative Dataset with a "control" group in order to control for any changes in filing patterns over time that are caused by unobserved factors. To account for this possibility, I employ a difference-in-difference strategy, which I estimate as follows:
where, in addition to the variables from Equation 1, Class is an indicator equal to one for putative class actions and Shady×Class is an interaction term equal to one for putative class actions filed after Shady Grove. I now use the entire Administrative Dataset, rather than only the cases coded as involving class allegations. Thus, there are two observations per district per month: one for putative class action filings in that district in that month, and one for all other filings. This allows me to use the non-class-action cases as a control group against which to compare the change in filing rates after Shady Grove. Column 1 of Table 4 presents OLS regression estimates for Equation 2. Note that for the diff-in-diff specification, the coefficient of interest is the coefficient for Shady×Class, not Shady. The estimated effect of Shady Grove is large, but not statistically significant. Column 2 presents the results of the negative binomial regression, and Columns 3 and 4 report the results for the Southern District only. For these latter three columns, the estimates effects of Shady Grove are highly statistically significant (although implausibly large).
In reporting regression estimates for the Administrative Dataset, I have focused exclusively on estimates of the effect of Shady Grove on original filings. Given the relatively small numbers of removed class actions in the sample, I am reluctant to draw inferences from specifications that rely on removal numbers to estimate the effect of Shady Grove. Thus, the results for the Administrative Dataset that I report examine the effect of Shady Grove on original filings only. Unreported results of regressions on removals (available from author) broadly confirm the predictions for removal rates, although many of the estimates are not statistically significant. I now turn to the Complaints Subset. The number of cases in the Complaints Subset clearly involving both statutory damages and class action allegations was quite small: fourteen to be exact. But because the Complaints Subset contains information on both class-action allegations and statutory damages claims, it permits two approaches to the difference-in-differences methodology.
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First, one can look at putative class actions, and compare those with and without statutory damages claims. The prediction for original filings would be that statutory damages class actions would rise relative to all class actions after Shady Grove. The reverse would be true for removals. Rows (1) and (3) in Table 5 do this for original filings and removals, respectively.
51 Note: * and ** denote statistical significance at the 5 percent and 1 percent levels, respectively. OLS indicates ordinary least squares regression and NB indicates negative binomial regression. For negative binomial regressions, marginal effects are reported.
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Second, one can look at cases with statutory damages claims, and compare those with and without class action allegations. The prediction for original filings would be that statutory damages class actions would rise as a share of all statutory damages cases after Shady Grove. The reverse prediction would apply to removed cases. Rows (2) and (4) in Table 5 do this for original filings and removals, respectively. 
CONCLUSION
Courts and commentators have long assumed that vertical forum shopping results when federal courts apply the Erie Doctrine in ways that preference federal rules. Prior to this paper, however, no empirical study had quantified the changes in forum shopping behavior caused by a court decision applying the Erie Doctrine. I study changes in filing patterns of cases likely to be affected by the Shady Grove decision and find evidence of large shifts in the patterns of original filings and removals in federal courts in New York.
While the existence of vertical forum shopping has scarcely been doubted, its extent has not been systematically studied, and evidence regarding the magnitude of vertical forum shopping activity can inform the debate about the merits of the many facets of the Erie Doctrine. I conclude by noting three key limitations of this study and opportunities for further inquiry.
First, I have examined only the effect of a single decision on vertical forum shopping. Whether future decisions, Federal Rules, or statutes will have similar effects remains an open (and potentially very important) question. It is worth noting that in some ways, Shady Grove may represent the "worst case" scenario for vertical forum shopping, in that it presents a situation in which forum choice is maximally sensitive to the vertical choice-of-law rule. Section 901(b) is unusual in that it uniformly benefits plaintiffs and its application or nonapplications changes the stakes of a lawsuit by orders of magnitude. Other rules implicating the Erie Doctrine may not have so stark consequences. 53 
